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CAUSE NQ. D-1-GV-06-00341

STATE OF TEXAS, §  INTHE201% JUDICIAL
Plaintift, §
§
v, §  DISTRICT COURT OF
§
EMO CORPORATION, et al, §
Defendants, § TRAVIS COUNTY TEXAS

MOTION TO APPROVE FINAL DISTRIBUTION OF ESTATE ASSETS
AND REQUEST FOR AUTHORIZATION TO

CLOSE RECEIVERSHIP AND RELATED RELIEF

TO THE HONORABLE DISTRICT COURT:

COMES NOW Gary R. Barton, in his capacity as the court-appointed recciver (the
“Receiver™) of EMO Corporation ("EMO™, in the above-entitled and mumbered cause {the
“Receivership Case™), and files this Motion o Approve Final Distribuiion of Estate Assets and

Request for Authorization to Close Receivership and Related Relief (the “Distribution Motion™),

as follows:

SUMMARY OF MOTION

The Receiver requests that the Court approve the proposed disteibutions set out in Exhibit
A 1o this Motion (the “Distribution Plan®). The Distribution Plan provides for, among other -
things, payment of outstanding unsecured ¢laims on a pro rate basis, disallowance of certain
other claims, and related relief. The Recejver believes that the distributions and other actions
contemplated by the Distribition Plan constitute the most fair and equitable distribution to the
creditors of the EMO egtate.

FACTUAL BACKGROUND
I3 On March 9, 2006, upon the State of Texas® filing of that certain Verified Petition

and Application, the Court issued its Temporary Restraining Order and Order Appointing
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Temporary Receiver which, among other things, granted the State’s request to appoint Gary R.
Barton of FTI Consulting, Inc. as Receiver for EMO. The order also provided that the Receiver
was authorized and empowered “[t}o effect fair restitution from the Property, according 10 a plan
to be approved by the Court . . . ". On March 30, 2006, the Court signed that certain Agreed
Temporary Injunction and Order Appointing Receiver that continued the appointment and dutics
of the Receiver until a final Judgment is entered in this case (the “Agreed Receivership Order™),

2. In performance of his responsibilities, the Recejver immediately took possession
of EMO’s assets and, among other things, mitiated a claims procedure (with a claims bar date of
August 19, 2006) and began administering the assets and investigating the liabifities of EMO.

£} On September 22, 2006, an involumtary bankruptey pefition under Title 11,
Chapter 11 of the United States Bankruptey Code was filed against EMO in the United States
Bankruptcy Court for the Western District of Texas, Austin Division. In response to the
invaluﬁtary proceeding, on Seplember 29, 2006, the Receiver filed an Emergency Motion of
State Court Receiver for Relief under 11 US.C. § 343(D). After considering the pleadings,
arguments, and evidence, the Honorable Frank R, Monroe, United States Bankruptey Judge,
granted the Receiver’s motion and signed an Order Granting Emergency Motion of Receiver Jor
Relief Under 11 US.C. 543(D} which amthorized the Receiver {0 resume administration of the
assets of the EMO sstate pursnant to the terms of the Agreed Receivership Order enfered in and
pursuant to the jurisdiction of the Travis County State Court. On November 27, 2006, the United
States Bankruptcy Court entered an order dismissing the involuntary bankruptey case,

4. In furtherance of his duties, among other things, the Receiver continued his efforts
and conducted an exhaustive review and search of prospective purchasers of the EMO assets (the
“Assets”). Ultimately, over fifty (50) parties with a legitimate interest in acquiring the Assets

were contacted. The highest and best offer provided to the Receiver was submitted by N&A
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Consulting LLC (“NAC™). ‘The Réceivcr and his professionals subsequently engaged in
extensive and time-consuming negotiations with NAC and its designee, Enhancement V, LLC
("E5™), in an attempt to negotiate a purchase agreement and related documents pertinent to the
purchase of the EMO Assets.

5. On August 21, 2006, this Court entered an Order authorizing the Receivm; 1o sign
a binding letter of intent with E5 regarding the purchase of various Assets. Subsequently, the
Receiver and the prospective purchaser negotiated and finally exccuted an agreement that
provided for the sales transaction contemplated by the Letter of Intent (the “Asset Purchase
Agreement™).

6. On February 27, 2007, this Court held a hearing and heard evidence in connection
with the Receiver's Motion to Approve the Asset Purchase Agreement and a telated pleading
styled, Notice of Claim of Copyright Cwnership and Objection to Motion to Approve Sale af
Asseis filed by Todd Tredeau (“Tredean™, a former member of EMO’s management team.'
After hearing the evidence, this Court denjed all of the relief Tredeau requested and entered an
order granting the Receiver’s motion and approving the Asset Purchase Agreement (the “Order
Approving Asset Purchase Agreement”),

7. As a result of the Cowrt’s ruling and the entry of the Order Approving Asset
Purchase Agreement, the Receiver and NAC continued their negotiations related (o the Asset
Purchase Agreement and ancillary issues ?

g For a variety of reasuns, all of which are beyond the scope of this Fleading, the

transaction contemplated by the Asset Parchage Agreement did not materialize, and the Recsiver

" During this time frame, not unexpected ly, NAC, the prospective purchaser, refused to close the Asset Purchase
transaction so Jong os Tredeau contimied to assert ¢laims 1o the ownership of the Assets,
*The initial purchase price agread 1o by the parties for the sale of Assets was $1,000,000, phus the assum ption of a

variety of other corporate expenses. NAC, the purchaser, subsequently reduced the purchase price (unilateratly, and
without explanation) to $560.060.
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uliimately concluded that there was no reﬁéonable posgibility of closing on the proposed
trangaction with NAC.

9. After reporting the status of the failed transaction with NAC and related issues to
the Court, this Court ordered a mediation fo be conducted between the Receiver, the former
management of EMO (Nancy Humphries, Tracey Jones and Todd Tredeaw) (collectively,
“Former Management™), NAC/ES, Anthony B. Cashen (“Cashen™), and the State of Texas, the
subject of which was to have been, inter alia, the sale of the Asscts, the settlement of claims and
related matters (the Receiver, Former Management, Cashen and the State of Texas are
collectively referred to herein as the “Mediation Parties™). In the context of the mediation, the
Medistion Parties agreed 10 a settlcment as reflected in the Mediated Settlement Agreement
previously presented to, and ultimately approved by the Court.

10.  Pursuant to the Mediated Setilement Agreement, the Mediation Parties executed
various agreements, including a Mutal Release and Settlemnent Agrcement and an Asset Sale
and Assignment Agreement (the “Sale and Settlement Agreements™ which provided for the
release of certain claims and the sale of certain Assets to ACS Enterprises LLC. Significantly,
the Mediation Partics also agreed to and executed an 4 greed Permanent Injunciion and Ovder
Appointing Permanent Recetver and Final Judgment as to Defendamts ToddL. T redeau,
Tracey L. Jones and Noncy C. Humphries (the “Apreed Permancnt Injunction™) which, inter
alia, prohibited Former Management from the following:

1. Tramsacting Defendant EMO’s money services business or any other

business of Defendant EMO, or exercising any direction, control, or influcnce
over Defendant EMO’s buginess,

2 Founding, originating, otherwise organizing, operating, or having an
ownership interest in or otherwise being a principal of any licensed or unlicensed
money services business within the State of Texas or any business that engages in
any money scrvices business with Texas residents; provided however, that
nothing in this injunction prohibits Tredeaw, Jones and Humphries from being an
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